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Not long afier the United States
Suprerne Court invalidated Arizo-
na"s death penslly statute In June
and only a week defore the Aritona
Legislature  ¢nscted  emargency
legislation to retnsiate (t, two men
sccused of munder (rled a bold legal
mansuver thal may save their lives,
They pleaded guiliy.

The prosecutor was surprised but
candid: he sald the men could plzad
Bullty without fear of execution. He
has since changed bis mind. The
judge, in Holbraok, Ariz, will hear
arg ™ ¥ on the p
tor’s motion to undo the pleas.

He will not be alone In trying to
untangle (he conseguences of the Su-
preme Court’s decislon In Ring v.
Arizona, which sald [ugles ralher
than judges must make the crucist
factual determinations that suppost
the death penalty. Courts and legista.
tures in the nina states where [uries
do not make such (indings, or render
only advisory verdicts, have had a
busy summer doing the same hing.
"It's a can of worma,” sald Rich-
ard C. Dieter, the executive director
of the Death Penally .Information
Center, & Washinglon advocacy

-1 sroup crittcal of capital punish

A Supreme Court Ruling
Roils Death Penalty Cases

which Mr. Siremore would be ex-
pased," he told the judge. He added &
simliar comment about Mr. Brian.

The judge, Dala P. Neilson, agreed,
telling the defendants that lfe in
prison was the maximum sentence
and accepiing \heir pleas. He sched-
uled a sentencing hearing for Sep-
tember. In Mr. Brian's case, a3 av-
eryone In the courtroom that day
uidersiood it, the hearing would be
polatless. He had gotten a free pass

for the killing and would face no
additional time or other conse-
quences for it.

A week later, the Arlzona Leglsta.
ure d gency legis!
saylag 1t wanied "no hiztus in (he
tmposition of the death penalty.”

A month after that, and just days
before the sentencing, Mr. Duarte
had his own surprise for the court,
He said in court papers that he had
been wrong about the desth penally
and that the sentencing could pro-
ceed under the new faw. He suggest-
¢ed that the defendants should be al.
lowed (0 withdraw their pleas,

This drew a strong reaction frem
cne of My, Sizemora’s lawyers In a
court IHing.

M"w‘hy. tn the name of God, would

Immedistely after the declsion,
aven prosecutars said that at Teast
some ol the 800 people slready on
death row In those siates would be
entitled to new sentences. But pros-
ecutars In Arizons, the state most
directly affected by (he decision,
have retreated from 1hal position, In

r. want 0 withdraw?
1ha lawyer, Thamas J, Phalen, asked.
“So that the state can kill him?"
Arlzona, Colorado, Delaware, Indi.
ana and Mantana have all enacted
laws 1o address the Ring decisicn,
Some of the siatutes became effec.
tive after the decision but were drafi-

pending cases like the one In Hol.
brook, the Ring decislon has crested
(ntense procedural confustan In sev.

| erat states.

&d In antiel ol .

Delense iswyers have complatned
about aspects ¢f the new siatutes. In
Arlzena, for instance, the Legislature

In it yuling, the Suprema Coury
answertd ¢ne quesiton and created,
hall & doren oihers, including how
the new fuls affects defendants al
various stages in (he cases agalnst
them; whether the declsion requires
actlons in siates where juries render
sdvisary verdicts; what new faws
are sequited (o (Ix the problem the
coust Werillied; and what happens
in cases ke the one in Arltona.

The Ring decision effectively de-
claged the death penally statules in
five atates unconstltuliensl, and It
called into questlon statutes [n four
other slates where furies render ad-
visory verdicts but judges make the
-ultimate decision,

The five staics in which [udges
made all of the relevant decislans
are Arizona, Colarado, !dsho, Mon-
tana and Nebraska. The four so-
called hybrid states are Alsbama,
Delaware, Florida and Indiana.
About 830 death row prisoness are (n
the hybrid states, most of them In
Florida and Alsbema.

Saversl legistalures have scted
quickly, someiimes by convaning
special seisions, 1o [ix their stalutes
by glving furles a larger role. The
supreme courts In & handful of siates
are considering Ring-reluted (ssues.

People cn death row who have
sxhausted wheir dicect appeats face
deunting chuacles in arguing that
the declsion should apply o them
retroactively. Courts have not been
receplive to simliar arguments.

People with pending appeals are fn
a much sircnger position. Bul they,
too, are (acing vigorous srguments
from prosecutors.

On the day Ring was decided, {or
tnstance, Kent Cattany, chief counset
of the death penaliy sppesis unit in
the Arizona altorney general's office,
sald the 10 people on dealh sow [n

by Afeas o
Lawyezs for Nicholas 8. Sizemers,
top, and Scort B, Brian advised
them to plead guilty to murder to
aveid the death penalty.

Arizona who had not their
direct appeals would be entitled o
resentencings Involving jurtes. Bul
in August, Mr. Canani’s oflics fited
papers la tha Arlzona Supreme Court
arguing that the original death pea-
alties should stand.

In a recent {nterview, Mc. Cattani
said the sevised positicn was the
result of case-by-case anslysis. He
said all the Ring-related errors in
these cases were harmiess becausa
{actora supporiing the death penally
were found Implicitly by jurtes in an
earlier phase of the trial, and be-
causc the Arliona Supreme Coust

Uimited the ability of both the trisl
and supreme courls 10 review 3 ju-
ty’s verdict and allowed victims »
larger gole In proceedings (han Su-
preme Court precedent sllows, satd
Johin Stookey, an Arizona lawyer who
represents cepltal defendants.

Before Arizona acted, lawyers for
Mr. Sizemore and Mr. Brfan sweated
about their tactical decision, nervous
thal they were missing something. In
(he end, they advised their clients lo
plead guilty.

“IL was fike 3 window open,” Mr.
Phaten fuded, “and 1t way clear

rigosously reviewed death
Thai leaves people whose cases
wara peading at the irial court level

! when Ring was decided.
Nicholas $. Sizemore and Scot¢ B.

Brlan, the two Arizana men who
! pleaded guitly, were already serving
time for murder when they latally
stabbed Carloy R. Cenicercs, a fellow
tnmate, fn November 2030. Mr. Size-
more, 21, was in the tourth year of
30-year sentence. Mr. Brian, 33, was
serving s life sentence.

They were charged with lirst-de-
grec mutder, and the prosecution
sought the death penalty. The case
proceeded filfully until s voutine
hearing en July 34, when the men
annotnced (hey wers pleading gutity.

The pleas startled the prosecutor,
Joseph  Duarte. Serious criminal
cases generally end in plea bargaing
and occaslonally result in (rials.
They aimost never end In simple
acknowledgments of guilt, and the
defendant who simply pleads is rare-
by better off as a consequence.

But In court that day, Mr. Duarie
acknowledged that this case was the
exceplron " There docs rot sppesr 0
be a viable death penaity sentence 10

23 a mauter of (aw that there was no
death penally statute” |

Mr, Brian‘'s lawyer, Patrick
McGlliicuddy, sald his client (ol
lowed br. Slzemore’s “*bold mova."

Mr. Duarte, the prosecutor, did not
return a tetephone call.

Mr. Cattanl, of the atiorney gener-
al’'s oflice, sald Mr. Duarte had mis.
spoken, “‘The prosecutor was wrong
in terms cf saying there’s no statute
under which they can be sentenced,”
he said. " They could even have been
sentenced under the old statute.”

That analysis 12 &t odds wiih &
staiement in a letter Attorney Gen.
eral Janel Napolitano sent to Ark-
wna judges the day Ring was de-
Cided, Ms. Napolitano argued the
Ring case I the Supreme Court and
s pow 8 candidate for governor.

*1t wauld now be unconstictional
tocenduct a caplial sentencing under
the present version” of the death
penslly siatute, she wrote In June,
urging Judges not 1o proceed "until
the ststute Is amended to conlerm to
the law.” She did not say what should
happen (0 defendants who plesded
guilly in the meantime.







